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1 CNA, an insurer that provides coverage for attorneys has created 
a helpful online toolkit that includes many good forms: https://
www.cna.com/web/wcm/connect/c5e77c0d-ee09-4a2d-a876-
23a8994f02ce/RC_Law_Bul_LawyersToolkit3_CNA.pdf
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examination. Further, such a modification would likely operate to incentivize parties to avoid submitting 
to cross-examination if a family member or friend could essentially testify by recounting the party’s own 
statements.”37 
  

The effect of this rule on statements that contain information that is exculpatory or helpful to the 
respondent remains unclear. The Department does not address a scenario in which a witness’s statement 
contains information that exculpates the respondent or corroborates his account, but the witness is not 
willing to submit to or be available for cross-examination. For example, consider another scenario in which 
a witness and the complainant are close friends who had a discussion the morning following the 
complainant’s sexual encounter with the respondent, and the witness reported to the investigator 
information that contradicted the complainant’s account to the investigator. Thereafter, the witness 
refuses to appear at the hearing, and now her statements – which would be helpful to the respondent 
(and which, if part of an interview, would be in the investigation report and visible to the adjudicator)-–
cannot be relied upon by the adjudicator.  This situation-–where evidence that supports the respondent’s 
account or undermines the complainant’s account is disregarded-–very well could lead to an unfair result.    
 
 

Risks of a Separate Process under a Separate Code 
 
 Although a school must dismiss a formal complaint if it would not constitute sexual harassment 
as defined in the Title IX regulations (even if proved) because it did not occur in the school’s “education 
program or activity,” or did not occur against a person in the United States, the school still could take 
action under another provision of its own code of conduct.38 A grievance process pursuant to a college’s 
own code of conduct often does not provide parties with the same protections that would be available in 
a grievance process pursuant to the Title IX regulations. For example, non-Title IX disciplinary processes 
may use a single investigator model, in which one person conducts the investigation and makes a 
determination of responsibility; may not give parties the same access and ability to analyze evidence 
collected by the investigator; and may not permit parties the ability to engage an advisor who is an 
attorney.  Practitioners should be mindful that, regardless of the Title IX regulations, case law and state 
statutes may require colleges to provide certain procedural rights in their disciplinary processes. 39 
 
Conclusion 
 

Attorneys whose clients are parties to Title IX disciplinary proceedings must understand the 
protections to which their clients are entitled, as well as the potential perils of a school’s interpretation 
of the regulations that could undermine a just outcome.  We are also concerned that change will be slow, 
even with these regulations in place, and – although policies and procedures may comply on their face-–
they will still be administered by personnel steeped in the culture from the past nine years. But, the new 
regulations are a good start to providing a foundation for fairer processes for all parties involved in these 
very complicated matters. 

 
1 Title IX of the Educational Amendments of 1972, or 20 U.S.C. § 1681, provides that “No person in the United 
States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving Federal financial assistance . . . .”). 
Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial Assistance, a 
Rule by the Education Department (May 19, 2020):  
https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-
education-programs-or-activities-receiving-federal. 
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2 Although Title IX also applies to K-12 schools, the authors focus this article on colleges and universities. The main 
differences between the institutional obligations at K-12 schools versus colleges is (1) an elementary school parent 
or guardian can bring the complaint, and (2) there is no requirement for a live hearing with cross-examination.  
3 These “remedies” may include the imposition of a no contact order, the suspension or expulsion of a respondent 
from the college, or, if the respondent remains on campus following the decision or will return to campus 
following a suspension, providing the complainant with a first choice of residence halls or classes that might 
otherwise be shared with the respondent.  
4 Any practitioner who represents a student accused of misconduct in a college or university disciplinary process 
should read the Department of Education’s Title IX regulations (Nondiscrimination on the Basis of Sex in Education 
Programs), https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-
of-sex-in-education-programs-or-activities-receiving-federal, the September 4, 2020 Questions and Answers 
Regarding the Department’s Final Title IX Rule, https://www2.ed.gov/about/offices/list/ocr/docs/qa-titleix-
20200904.pdf, and the college or university’s sexual misconduct policy pursuant to Title IX and its code of conduct. 
5 See April 4, 2011 U.S. Department of Education’s Dear Colleague Letter – Sexual Violence (now rescinded), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf; April 2014 Dept. of Education 
Questions & Answers on Title IX and Sexual Violence (now rescinded), 
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf; and May 1, 2014 Dept. of Education’s 
Press Release listing 55 institutions of higher education with open Title IX sexual violence investigations.  
https://www.ed.gov/news/press-releases/us-department-education-releases-list-higher-education-institutions-
open-title-i. 
6 The authors’ practice focuses on the representation of students and members of staff and faculty in institutions 
of higher education.  As a result, the article reflects the authors’ perspectives on representations in college and 
university settings. 
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9 Id. § 106.45(b)(1)(vi)-(ix). 
10 Id. § 106.45(b)(1)(ii). 
11 Id. § 106.45(b)(2). 
12 Id. § 106.45(b)(3).  An education program or activity includes locations, events, or circumstances (on campus or 
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Fed. Reg. 30092-93 (May 19, 2020). 
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16 34 C.F.R. § 106.45(b)(7)(i). 
17 Id. § 106.45(b)(5). 
18 Id. § 106.45(b)(5). 
19 Id. § 106.45(b)(5)(iv). 
20 34 C.F.R. § 106.45(b)(6)(i).  In contrast, elementary and secondary schools have the option to provide for a 
hearing.  With or without a hearing, the decision-maker must allow each party in a K-12 setting the “opportunity to 
submit written, relevant questions that a party wants asked of any party or witness, provide each party with the 
answers, and allow for additional, limited follow-up questions from each party.” 34 C.F.R. § 106.45(b)(6)(ii). 
21 34 C.F.R. § 106.45(b)(6)(i). 
22 34 C.F.R. § 106.45(b)(7). College disciplinary proceedings do not use the term “guilty,” and instead, find a 
student “responsible” for a policy violation. 
23 34 C.F.R. § 106.45(b)(1)(vii). 
24 34 C.F.R. § 106.45(b)(8). 
25 34 C.F.R. § 106.44(c). In its discussion of the regulations, the Department of Education noted that the emergency 
removal provision in § 106.44(c) of its final regulations is different than, and a separate process from, the 
emergency notification provision in § 668.46(g) of the Clery Act regulations.  Thus, a school may determine that 
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there is a sufficient threat to justify an emergency removal under the Title IX regulations but not to require a 
timely warning or an emergency notification under the Clery Act regulations.  Similarly, a school could determine 
that the circumstances justify issuing a timely warning or emergency notification but not an emergency removal of 
a student.   
26 85 Fed. Reg. 30225 (May 19, 2020). 
27 Id. 
28 Id. at 30233. 
29 34 C.F.R. § 106.45(b)(6)(i). 
30 85 Fed. Reg. 30346 (May 19, 2020).  In reaching this determination, the Department relied on two cases in which 
schools found a respondent responsible for misconduct by relying on allegations from a complainant whose 
credibility had not been assessed in person.  See 85 Fed. Reg. 30346 n.1330 (citing Doe v. Univ. of Cincinnati, 872 
F.3d 393, 401–02 (6th Cir. 2017) (‘‘Given the parties’ competing claims, and the lack of corroborative evidence to 
support or refute Roe’s allegations, the present case left the [recipient] with a choice between believing an accuser 
and an accused. Yet, the [recipient] resolved this problem of credibility without assessing Roe’s credibility. In fact, 
it decided plaintiff’s fate without seeing or hearing from Roe at all. That is disturbing and, in this case, a denial of 
due process.’’) (internal quotation marks and citations omitted); Doe v. Purdue Univ., 928 F.3d 652, 664 (7th Cir. 
2019) (finding it ‘‘particularly concerning’’ that the university concluded the complainant ‘‘was the more credible 
witness—in fact, that she was credible at all— without ever speaking to her in person. Indeed, they did not even 
receive a statement written by Jane herself, much less a sworn statement.’’)).  
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf. 
31 85 Fed. Reg. at 30347 n.1331. 
32 34 C.F.R. § 106.45(b)(6)(i) (emphasis added).  The Department of Education has noted that “a respondent’s 
alleged verbal conduct, that itself constitutes the sexual harassment at issue, is not the respondent’s “statement” 
as that word is used in § 106.45(b)(6)(i), because the verbal conduct does not constitute the making of a factual 
assertion to prove or disprove the allegations of sexual harassment; instead, the verbal conduct constitutes part or 
all of the underlying allegation of sexual harassment itself.”  Dept. of Education Office of Civil Rights Blog – 
20200522, The New Title IX Rule: Excluding Reliance on a Party’s “Statements” When the Sexual Harassment at 
Issue Consists of Verbal Conduct, https://www2.ed.gov/about/offices/list/ocr/blog/20200522.html (last visited 
October 11, 2020).  
33 85 Fed. Reg. 30322 (May 19, 2020). 
34 85 Fed. Reg. 30345 (May 19, 2020). 
35 Id. at 30349. 
36 Id.   
37 Id. at 30347. 
38 34 C.F.R. § 106.45(b)(3)(i); 85 Fed. Reg. 30090 (May 19, 2020). 
39 For example, the Student Due Process Disciplinary Requirements set forth in Pennsylvania’s Administrative 
Code, 22 Pa. Code § 505.1 et seq., require universities in Pennsylvania’s State System of Higher Education to adopt 
procedures that, inter alia, guarantee a hearing with “[a]n opportunity for submission of written, physical and 
testimonial evidence and for reasonable questioning of witnesses by both parties,” and prohibit the use of hearsay 
evidence “to establish a fact necessary to establish guilt or innocence in a case.” 22 Pa. Code §§ 505.3, 505.6; see 
also Doe v. Univ. of Scis., 961 F.3d 203, 216 (3d Cir. 2020) (stating that “basic fairness in the context of sexual-
assault investigations requires that students accused of sexual assault receive” procedural protections in the form 
of a live, adversarial hearing with the ability to “cross-examine” witnesses, including accusers.).   
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