
Turning to the prejudice prong, appellate courts need to assess the impact of the attorney’s failure to 
pursue an alibi on the case’s eventual outcome. Only those errors that might have affected the outcome 
will merit a reversal of the criminal conviction. Failure to ask for an alibi instruction is not per se prejudicial 
in Pennsylvania.27 The opinion of the Supreme Court of Connecticut in Skakel v. Commissioner28 gives us 
a clear explanation of a four-part test courts should use to decide whether there was prejudice: (a) how 
important was this alibi to the defendant’s defense? If the alibi was the primary or only defense, prejudice 
from the attorney’s failure to properly raise it is easier to show; (b) how much would this witness have 
contributed to the alibi defense? If this witness’ testimony would have been cumulative, the attorney’s 
failure to find or call him to the stand would be considered relatively unimportant. But if there were no 
other alibi witnesses, or if this witness would have been the only unbiased corroborator, the failure to 
find or call him would be regarded as significant; (c) how easily could the defense attorney have located 
this witness if she tried? Courts are reluctant to excuse attorneys who fail to find witnesses who were 
readily available at the time of trial; and (d) was the defendant faced with serious charges, and did he face 
a significant sentence if convicted? This last point is not so much about judging the impact of the attorney 
error on the outcome but rather is calculated to assess just how much was at stake for the defendant if 
he lost. 

 
Conclusion 
 

Although strategic choices belong to the attorney, counsel should make the decision about whether 
to present an alibi in consultation with the client.29 The client is in the best position to describe his 
whereabouts at the time of the crime, but the attorney is better suited to evaluate the credibility of the 
alibi evidence and to compare the strength of the defense with other possible defenses. In particular, 
empirical evidence about how factfinders perceive motivated versus unmotivated corroborators should 
guide the attorney’s assessment of whether potential alibi witnesses are, and will appear, honest.  Neglect 
in this regard might lead to embarrassment for the attorney and might also increase the likelihood of 
conviction for the client. 

 
In sum, pursuit of an alibi defense is a risky strategic gambit. It presents a variety of traps for the 

attorney who fails to adhere to the jurisdiction’s notice rules, who ignores red flags about witnesses, or 
who changes details of his client’s alternate location mid-way through the case. Additionally, because alibi 
is inconsistent with other challenges to the prosecution’s case (such as arguing lack of intent, or claiming 
self-defense), it presents the attorney and his client with an all-or-nothing proposition: one must go all in 
on the alibi or choose to forego it completely. In essence, it is a high stakes defense with a low rate of 
success. 
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1 CNA, an insurer that provides coverage for attorneys has created 
a helpful online toolkit that includes many good forms: https://
www.cna.com/web/wcm/connect/c5e77c0d-ee09-4a2d-a876-
23a8994f02ce/RC_Law_Bul_LawyersToolkit3_CNA.pdf
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