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1 CNA, an insurer that provides coverage for attorneys has created 
a helpful online toolkit that includes many good forms: https://
www.cna.com/web/wcm/connect/c5e77c0d-ee09-4a2d-a876-
23a8994f02ce/RC_Law_Bul_LawyersToolkit3_CNA.pdf
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that it may not already have. The SEC is left only with the evidence that it gains on its own, and your client 
is not providing evidence to help bolster the SEC’s case. Second, if your client was interviewed in the 
context of their employment or in an SEC phone interview prior to your retention, invoking the Fifth avoids 
the situation where the client says something inconsistent with what they may have said previously.10  
Third, by not providing the SEC with any information, your client in effect keeps their powder dry—that 
is, they do not stake out a position before having access to all of the relevant evidence. 

   
As with any defense strategy, however, deciding whether to assert the Fifth Amendment privilege 

during the investigative phase does have some disadvantages, and in assessing whether your client should 
assert the Fifth Amendment in an SEC investigation, it is important to advise your client about the possible 
downsides. Although invoking the Fifth Amendment cannot be used in a criminal case, the SEC can seek 
to use it in a civil or administrative action.11 The SEC can ask the court to draw an adverse inference against 
a person asserting the Fifth Amendment privilege in civil litigation (i.e., at the summary judgment phase) 
or ask the court to instruct a jury that it should apply an adverse inference as to every question where the 
client invoked the privilege.12 If the court determines the adverse inference is appropriate it can 
significantly bolster the SEC’s case against your client.13 
 

The SEC does not automatically get an adverse inference; rather, the decision is fully within the 
court’s discretion.14 Importantly, your client’s choice to assert the Fifth during the early stages of the 
investigation does not preclude later testimony. If the SEC later decides to bring a civil enforcement action, 
your client can testify during discovery—both by producing documents and sitting for deposition—and 
can testify at trial. The court may thereafter determine that an adverse inference is inappropriate.15  

 
Deciding whether to advise your client to assert the Fifth Amendment privilege in a SEC insider 

trading investigation always requires careful consideration of the risks involved and the potential 
advantages of the same. An invocation to a subpoena to testify protects your client from potential perjury 
charges and avoids providing the government with evidence from your client’s own mouth.  Although 
asserting the Fifth Amendment privilege comes with the risk of a civil/administrative adverse inference, 
an invocation does not guaranty such a result. Your client can always testify later in the case, providing 
you with an argument against the application of the adverse inference. Above all else, the key 
consideration concerning the invocation of the Fifth Amendment Right against Self-Incrimination should 
always focus upon minimizing the possibility of a criminal prosecution or conviction. 
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12 See, e.g., SEC v. DiBella, 2007 U.S. Dist. LEXIS 33951 (D. Conn. May 8, 2007) (granting SEC’s motion in limine for an adverse 
inference jury instruction and denying defendant’s motion in limine to preclude evidence of his invocation of the Fifth 
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13 United States SEC v. Suman, 684 F. Supp. 2d 378, 386 (S.D.N.Y. 2010) (citing Collazos v. United States, 368 F.3d 190, 203–04 
(2d Cir. 2004)). 
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adverse inference inappropriate “because [defendant] fully responded to the SEC’s questions in his deposition and at trial, and 
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